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1 
JOINT APPENDIX 
[ Filed in Open Court, February 18, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 27, 1956, Sworn in on January 2, 1957 
The United States of America : Criminal No. 158-57 
v. ‘ Grand Jury No. 20-57 
Albert L. Harmon : Vio. 26 U.S.C. 4704a, 4705a 
21 U.S.C. 174 

The Grand Jury charges: 

On or about September 30, 1956, within the District of Columbia, 
Albert L. Harmon did sell, barter, exchange and give away to Rudolph 
Scipio a narcotic drug, that is, four capsules containing a mixture 
totaling about 4. 0 grains of heroin hydrochloride, milk Sugar and corn 
starch, not in pursuance of a written order, written for that purpose, 
from the said Rudolph Scipio, as provided by law. : 

SECOND COUNT: 

On or about September 30, 1956, within the District of Columbia, 
Albert L. Harmon purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, four capsules containing a mixture totaling 
about 4. 0 grains of heroin hydrochloride, milk sugar and corn starch. 
This is the same heroin hydrochloride which is mentioned in the first 
count of this indictment. : 

THIRD COUNT: 3 

On or about September 30, 1956, within the District of Columbia, 
Albert L. Harmon facilitated the concealment and sale of a narcotic 
drug, that is, four capsules containing a mixture totaling about 4.0 
grains of heroin hydrochloride, milk sugar and corn starch, after the 
said heroin hydrochloride had been imported, with the knowledge of 

Albert L. Harmon, into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the first and 
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second counts of this indictment. 
FOURTH COUNT: 

On or about October 5, 1956, within the District of Columbia, 
Albert L. Harmon did sell, barter, exchange and give away to Rudolph 
Scipio a narcotic drug, that is, six capsules containing a mixture total- 
ing about 6.7 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order, written for that 
purpose, from the said Rudolph Scipio, as provided by law. 

FIFTH COUNT: 

On or about October 5, 1956, within the District of Columbia, 

Albert L. Harmon purchased, sold, dispensed and distributed, not 


in the original stamped package and not from the original stamped pack- 


age , a narcotic drug, that is, six capsules containing a mixture total- 
ing about 6. 7 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar. This is the same heroin hydrochloride which is men- 
tioned in the fourth count of this indictment. 

SIXTH COUNT: 

On or about October 5, 1956, within the District of Columbia, 
Albert L. Harmon facilitated the concealment and sale of a narcotic 
drug, that is, six capsules containing a mixture totaling about 6. 7 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, 
after the said heroin hydrochloride had been imported, with the knowl- 
edge of Albert L. Harmon, into the United States contrary to law. 

This is the same heroin hydrochloride which is mentioned in the fourth 
and fifth counts of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Daniel L. Harbour 
Foreman 


—e 
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[ Filed January 9, 1957] | 
COMMISSIONER'S WARRANT OF ARREST 3 


Commissioner's Docket No. 2 
Case No. 594 ! 


To Chief of Police, D.C., or any other person authorized to serve same. 
You are hereby commanded to arrest ALBERT LEE HARMON, and bring 
him forthwith before the nearest available United States Commissioner 

to answer to a complaint charging him with unlawfully possessing and 
selling a narcotic drug, to wit, Heroin on Sept. 30, 1956, in violation 

of U.S.C. Title, 26, Section 4704a and 4705a. | 


/s/ James F. Splain 
United States Commissioner 


December 5, 1956 
RETURN ! 
Received December 5, 1956, at Washington, D;C. , and executed 
by arrest of Albert Lee Harmon at Wash., D.C., on Dec. 13, 1956. 


/s/ Robert V. Murray 
Chief of Police, Dist. of Columbia 
Dec. 138, 1956. By Pvt. Dante C. Longo, Deputy 


[ Filed January 9, 1957] } 
COMMISSIONER'S TEMPORARY COMMITMENT 

To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above named 
defendant and to commit him with a certified copy of this commitment 
to the custodian of a place of confinement within the District of Columbia 
approved by the Attorney General of the United States where the defendant 
shall be received and safely kept until discharged in due course of law. 
The above named defendant has been arrested but not yet fully examined 
by me upon the complaint of Rudolph Scipio, Pvt. Narc., Sad., MPDC, 
charging that on or about September 30, 1956 at Washington in the 
District of Columbia the defendant did unlawfully possess and sell 
heroin in violation of U.S.C. Title 26, Section 4704a and 4705a; and he 
has been directed to furnish bail in the sum of Four Thousand dollars 
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h 
($4, 000) for his appearance before me at U. S. Court House, Wash. 1, 
D.C., in accordance with all my orders and directions relating thereto, 
and he has failed to do so. 


Dated: December 13th, 1956 /s/ JAMES F. SPLAIN 
7 U.S. Commissioner 


RETURN 
Received this commitment and designated prisoner on Dec. 13, 
1956, and on Dec. 13, 1956, committed him to District Jail, and left 
with the custodian at the same time a certified copy of this commitment. 


Carlton G. Beall, U.S. Marshal 
District of Columbia 
Dated: Dec. 13, 1956 By Oscar Strine, Deputy 


[ Filed January 9, 1957] 
COMMISSIONER'S FINAL COMMITMENT 
To: The United States Marshal of the District of Columbia; 
You are hereby commanded to take the custody of the above named 


_ defendant and to commit him with a certified copy of this commitment 


to the custodian of a place of confinement within the District of Columbia 
approved by the Attorney General of the United States where the defend- 


ant shall be received and safely kept until discharged in due course of 


law. The above named defendant was arrested upon the complaint of 
Rudolph Scipio, Pvt. Narc. Sqd., MPDC, charging that on or about 
September 30, 1956, in the District of Columbia, the defendant did 


_ unlawfully possess and sell heroin 


HELD FOR GRAND JURY 
in violation of U.S.C. Title 26, Section 4704a and 4705a, and he (after 
examination by me on January 8th, 1957, where it appeared that there 
is probable cause to believe that the offense so charged has been com- 
mitted and that he has committed it), has been directed to furnish bond 
in the sum of Four Thousand dollars ($4, 000) for his appearance in the 
United States District court for the District of Columbia at U. S. Court 
House, Wash. 1, D. C., in accordance with all orders and directions 
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3) 
of the court relative to his appearance before the court, and he has 
failed to do so. 


/s/ James F. Splain 
Dated: Jan. 8th, 1957 United States Commissioner 


RETURN 
Received this commitment and designated prisoner on January 8, 
1957, and on January 8, 1957, committed him to D.C. Jail, and left 
with the custodian at the same time a certified copy of this commitment. 


Carlton G. Beall 
United States Marshal 
District of Columbia 


By Robert C. N-----, Deput 
Jan. 8, 1957 7 : toe 


[ Filed January 9, 1957] 


UNITED STATES COMMISSIONER 
District of Columbia 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 


BEFORE James F. Splain U.S. Court House, Wash. 1, D.C. 
U.S. Commissioner | 


Commissioner's Docket No. 2 ( Complaint filed on Dec. 5, 1956, by 
Case No. 594 ( Rudolph Scipio, Official title Pvt. Narc. 


( Sad. MPDC, charging violation of U.S. 
bE ( Code, Title 26, Sec. 4704a on Sept. 30 
vs. ( 1956, at Washington in the divi- 
sion of the District of Columbia as 
ENESES LADS SESE follows: Sa possess and sell 
( heroin 

WARRANTS ISSUED: 

Date Dec. 5, 1956, Warrant for Albert Lee Harmon to (name of 
title of officer) Chief of Police, D.C., or any other person authorized. 


Substance of return arrest of Albert Lee mand on Dec. 13, 
1956. 


PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMIS- 
SIONER: 


Dec. 13, 1956, Arrested by MPDC on warrant of Comm. Splain 
Appearances ( for United States: Fred L. MeIntyre 


for accused: 
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Proceedings taken: Complaint prepared. Defendant was in- 
formed of the complaint and of his right to have a preliminary hearing 
and to retain counsel. Defendant was not required to make a statement 
and was advised that any statement made by him may be used against 
him. Defendant was advised of his right to cross-examine witnesses 
against him and to introduce evidence in his own behalf. 

(AUSA Flannery recommends $4, 000. bond) 

Outcome: Case ctd. to January 8, 1957, req. of Govt. 

Bail fixed : December 13, 1956, Amount, $4, 000. 


ak * 3 * Ss 
- « - committed to Wash. Asylum & Jail on December 13, 1956. 
Ke 5 2K * aK 
WITNESSES FOR UNITED STATES: WITNESS FOR ACCUSED: 


Rudolph Scipio, Pvt. Narc. Sqd. MPDC 


' Thomas Didone, Jr., Pvt. Narc. Sqd. MPDC 


Witness payroll containing names certified to United States 


Marshal for payment » 19. 


— 


Proceedings taken: Witness Scipio testified that on Sept. 30, 
1956 about 10:30 pm, he met the Def. and paid him $6. 00; that the 


_ def. left and then returned in about 15 minutes and gave him four 


capsules; that he turned these capsules over to Officer Didone. 
Witness Didone testified that he received four capsules 
from Officer Scipio on Oct. 1, 1956; that he made a preliminary 
field test on one of the capsules; that the test was positive by color 
reaction indicating the presence of a narcotic alkaloid of the opiate 
group. 
Probable Cause Shown 
Outcome: Def. Held for Grand Jury 


Bail fixed January 8, 1957, Amount, $4, 000. 
5g ak ae * x 




















2 


140 


141 





7 
. - Committed to Wash. Asylum & Jail on January 8, 1957. 
Certified to be a correct transcript. 
Made this 8th day of January, 1957. 
Transmitted to Clerk of United States District Court for the dis- 


trict of Columbia, January 9, 1957. 


/s/ James F. Splain 
United States Commissioner 


[ Filed March 1, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 158-57 
Charge: Narcotics Violation 


PLEA OF DEFENDANT 
On this Ist day of March, 1957, the defendant Albert L. Harmon, 
appearing in proper person and by his attorney Daniel H. Margolis, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 


The defendant is remanded to the D. C. Jail. 
* * * * 


[ Filed March 8, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America, ) 


Plaintiff Criminal No. 158-57 
Vv. ) Grand Jury No. 20-57 
Albert L. Harmon 
Defendant) 


MOTION FOR BILL OF PARTICULARS 
The defendant moves the Court, pursuant to Rule 7(f) of the Fede- 
ral Rules of Criminal Procedure, for an order directing the United 
States of America to serve and file, on or before March 22, 1957, a Bill 


8 
of Particulars setting forth particularly the following matters embraced 
within the indictment returned against defendant, Albert L. Harmon, by 
Grand Jury No. 20-57, which was impaneled on December 27, 1956, and 


sworn in on January 2, 1957: 

l. The time of day and date when, and the place within the Dis- 
trict of Columbia where, the transactions or activities re- 
ferred to in the first, second and third counts of the indictment 
occurred. 

The time of day and date when, and the place within the Dis- 
trict of Columbia where, the transactions or activities re- 
ferred to in the fourth, fifth and sixth counts of the indictment 
occurred. 

With respect to each count of the indictment, the official or 
customary citation of the statute, rule, regulation or other 
provision of law which the defendant is alleged therein to have 
violated, as provided in Rule 7(c) of the Federal Rules of 
Criminal Procedure. 

With respect to the third and sixth counts of the indictment, 
the name of the person or persons to whom it is claimed de- 
fendant facilitated the sale of a narcotic drug. 

With respect to counts one, two, four and five, whether Ru- 
dolph Scipio was acting at the instance of the Government at 
the time and place of the transactions referred to in these 
counts. 

With respect to counts three and six of the indictment, whether 
the person or persons to whom it is claimed defendant sold a 
narcotic drug was or were acting at the instance of the Govern- 
ment with respect to the transactions referred to in these 
counts. 

With respect to each count of the indictment, whether any con- 
sideration was given, received, or exchanged for the narcotic 
drug, and if so, what consideration. 

The grounds for this motion are that without such particulars as 
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8) | 
to the above matters, the defendant cannot adequately and properly pre- 
pare to meet the general charges of the indictment, nor avail himself 
of a conviction or acquittal under this indictment in defense of another 
prosecution brought for the same offenses. These grounds are more 
fully set forth by the Memorandum of Points and Authorities attached 
hereto and by the Affidavit of Daniel H. Margolis, assigned by the 
Court to defend Albert L. Harmon, which affidavit is attached hereto. 


/s/ Daniel H. Margolis 
Daniel H. Margolis 
Attorney for Defendant 
918 16th Street, N. W. 
Washington 6, D. C. 


[Filed March 8, 1957] | 
AFFIDAVIT OF DANIEL H. MARGOLIS 

Daniel H. Margolis, being duly sworn, deposes and says: 

1. Iam an attorney admitted to practice before this Court and appointed 
by this Court to represent the defendant, Albert Es: Harmon, in this 
case. | 

2. The defendant pleaded not guilty to the charges contained in the in- 
dictment at his arraignment on March 1, 1957. | 

3. The defendant has been incarcerated since October 25, 1956, when 
he was arrested on a different and wholly unrelated charge. Follow- 
ing his arrest, the defendant was transferred to the District of Co- 
lumbia General Hospital where, for approximately 33 days he under- 
went treatment for narcotic addiction. Because of this long period 
of confinement, during which he has undergone psychiatric treatment, 
the defendant is unable to assist in the preparation of his defense. 
Specifically, defendant is presently unable to remember his where- 
abouts, activities, or associates during the vague periods referred 
to in the various counts of the indictment as generally "on or about 
September 30, 1956, " and "on or about October 5, 1956." Further, 

the defendant is unable personally to gather information about 
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his activities during these vaguely expressed periods of time, being 
still confined to jail because of his inability to raise bail. 

The information requested in the attached Motion For Bill of Particu- 
lars is, therefore, essential to the preparation of the defense, to 
avoid prejudicial surprise at the trial, and to enable the defendant 
to avail himself of a conviction or acquittal under this indictment in 
defense of another prosecution brought for the same offenses. 


[ Filed March 15, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


On this 15th day of March, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney, Daniel H. 
Margolis, Esquire; whereupon the motion of defendant for a bill of par- 
ticulars, coming on to be heard, after argument by counsel, is by the 
Court denied. 

By direction of 
Richmond B. Keech 


Presiding Judge 
Criminal Court # 1 


PAUPER 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
No. 158-57 


r ) 
ALBERT L. HARMON ) 


To: Robert V. Murray, Chief of Police 
Municipal Building 
Washington, D. C. 


You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd & Constitution Ave., N.W., 
4th Floor, Courtroom 8, in the city of Washington on the 2d day of April 
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1957 at 9:45 o'clock A. M. to testify in the case of United States v. 
Albert L. Harmon and bring with you 

1. All statements and reports reduced to writing, whether signed 
or unsigned, of Private Rudolph Scipio, MPDC, relating to transactions 
on or about September 30, 1956 and on or about October 5, 1956, in- 
volved in this case. 

2. The criminal record, if any, of Pvt. Rudolph Scipio. 

This subpoena is issued upon application of the defendant. 
March 22, 1957 : 


/s/ Daniel H. Margolis HARRY M. HULL, Clerk 
Attorney for Defendant. By /s/ Clarice Fulghum 


World Center Building _ Deputy Clerk 


* * * * 


1. All statements and reports reduced to writing, whether signed 
or unsigned, of Private Rudolph Scipio, MPDC, relating to transactions 
on or about September 30, 1956, and on or about October 9, 1956, in- 
volved in this case. : 

2. All statements and reports reduced to writing, whether signed 
or unsigned, of a Special Employee of the Government whose identity is 
otherwise unknown to defendant but who allegedly was with Private 
Rudolph Scipio at the time of the alleged transactions on or about Septem- 
ber 30, 1956, relating to the transactions involved in this case. 

3. All statements and reports reduced to writing, whether signed 
or unsigned, of a Special Employee of the Government whose identity is 
otherwise unknown to defendant but who allegedly was with Private 
Rudolph Scipio at the time of the alleged transactions on or about Octo- 
ber 5, 1956, relating to the transactions involved in this case. 

4. All written laboratory reports relating to the alleged narcotic 
drugs involved in this case. | 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


To Oliver Gasch, United States Attorney 
United States Court House 
Washington, D. C. 


You are hereby commanded to appear in the United States 
District Court for the District of Columbia at 3rd & Constitution 
Ave., N.W., 4th Floor, Courtroom 8, in the city of Washington 
on the 2d day of April 1957 at 9:45 o'clock A.M. to testify in the 
case of United States v. Albert L. Harmon and bring with you 


This subpoena is issued upon application of the defendant. 


March 22, 1957 


/s/ Deniel 4. Margolis Harry M. Hull 
Attorney for Defendant. ! Clerk 


World Center Building | By /s/ Clarice Fulghum 
Deputy Clerk 


156 U. S. MARSHAL'S RETURN OF SERVICE 
: FOR THE DISTRICT OF COLUMBIA 


U. S. 
vs. | Case No. 158-57 
Albert L. Harmon 


Summoned the within-named by delivering a true copy of subpoena to: 


Robert V. Murray Chief of Police Copy 3-22-57 
Oliver Pash U.S. Attorney Copy 3-22-57 


Carlton G. Beall 
United States Marshal. 


By (s) B. Grum 
Deputy. 
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[ Filed April 8, 1957] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
v. : CRIMINAL NO. 158-57 


ALBERT L, HARMON 


INFORMATION AS TO PREVIOUS CONVICTION 

United States Attorney, pursuant to Public Law 255, 82nd 
Congress, chapter 666, 1st Session in such case provided for, informs 
the Court that the conviction of the above-named defendant in this case 
on April 4, 1957, is not a first offense but is a subsequent offense, the 
defendant having before said conviction been convicted of the following: 

1. United States v. Albert L. Harmon, Criminal No. 434-51, 
United States District Court for the District of Columbia, violation of 
section 174, Title 21, United States Code (Possession of Narcotics). 
The defendant entered a plea of guilty on April 20, 1951 and was 
sentenced for a period of sixteen to forty months on May 18, 1951. 
The said Albert L. Harmon so sentenced is the same Albert L. Harmon 
who is now charged in Criminal Case No. 158-57, pending now before 


this court. 


/s/ Oliver Gash 
OLIVER GASCH 
United States Attorney 


/s/_Arthur J. McLaughlin 
ARTHUR J. MC LAUGHLIN 


Assistant United States Attorney 


[ Certificate of Service] 
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158 [ Filed May 10, 1957] * 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
vs. Criminal No. 158-57 
Albert L. Harmon 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 


PROCEED WITHOUT PREPAYMENT OF COSTS 
ON APPEAL 


I, Albert L. Harmon, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, in 
support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 


2. That because of my poverty I am unable 
to pay the costs of said suit or action. 


3. That I am unable to give security for the 
same. 


4. That I believe I am entitled to the redress 
I seek in said suit or action. 


5. That the nature of my cause of action is 
briefly stated as follows: 


Judgment of Conviction and Sentence on 

Six Count Indictment Charging Vio. 26 USC 
4704a, 4705a; 21 USC 174. Judgment 
entered and Sentenced Imposed May 10, 1957. 


(s) Albert Lee Harmon 


SUBSCRIBED AND SWORN to before me this 8th day of 


April, 1957. /s/ legible 
| Notary Public, D. C. 


Let the applicant proceed on appeal without prepayment of costs, and 
be furnished the stenographic transcript of proceedings at the expense 
| of the United States. (s) Curran 


JUDGE 
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159 | Filed May 10, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
ad vs. Criminal No. 158-57 


Albert L. Harmon 


NOTICE OF APPEAL 


Name and address of appellant Albert L. Harmon 
1113 M Street, N. W. 
Washington, D. C. 


Name and address of appellant's attorney 
Offense Vio. 26 U.S.C. 4704, 4705 
21 U.S.C. 174 | 
Concise statement of judgment or order, giving date, and any sentence 


Verdict of guilty returned by jury on April 4, 1957 on all six 
counts of a six count indictment. Judgment entered and sentence 
imposed May 10, 1957. ! 


Name of institution where now confined, if not on bail 
D. C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: May 10, 1957 /s/ Albert Lee Harmon 
Appellant 
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[Filed May 15, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
Vv. Criminal No. 158-57 


Albert L. Harmon 


On this 10th day of May, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Daniel H. 
Margolis, Esquire 


It is ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 


Violation of Sections 4704a, 4705a, Title 26 and Violation of 
Section 174, Title 21 of the United States Code 


as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 


It Is ADJUDGED that the defendant is guilty as charged and 
convicted. 


It Is ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 


Ten (10) years and to pay a fine of One Thousand ($1, 000. 00) 
Dollars. 


It is ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


(s) Edward @. Curran 
United States District Judge. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed June 12, 1957] Washington, D. C. 
April 3, 1957 


The above entitled matter came on for trial at 2:30 p.m. before 
the HONORABLE EDWARD M. CURRAN, United States Judge, and a jury. 

APPEARANCES: 

ARTHUR McLAUGHLIN, ESQ., Assistant United States 
Attorney, appearing for the Government. 

DANIEL H. MARGOLIS, ESQ., peoesete for the 
Defendant. : 

Thereupon, RUDOLPH SCIPIO was called as a witness by counsel 
for the Government and having been duly sworn, was examined and 
testified as follows: : 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 


Q Officer, will you give us your full name. © 

A Rudolph Scipio : 

Q You are a member of the Metropolitan Police Department ? 
A Yes, sir. : 

* cs * * | * 

Q 


On September 30, 1956, as a member of the Metropolitan 
Police Department, were you assigned to any particular detail ? 

A Yes, sir, I was detailed to the Narcotic Squad. 

Q Calling your attention to September 30, 1956, what were your 
duties as a member of the Narcotics Squad on that date? 

A To investigate illicit traffic, narcotic traffic in the District. 

Q_ Were you in uniform or plain clothes? | 

A Iwas in plain clothes. 

Q Calling your attention to that date of septate 30, 1956, do 
you recall being in the vicinity of the 1100 block of ™m" Street, 
Northwest, in the District of Columbia? 

A Yes, sir, I was. ! 

Q What time were you in that immediate vicinity, can you 
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recall? A. About 10:15 to 10:30 p.m. 

aK * 5s * x x 

Q. And when you were in that immediate vicinity, was there any- 

one with you? A. Yes, sir, the defendant, another addict by the 
name of Mrs. Provo -- 

MR. MARGOLIS: Objection. 

THE COURT: I will sustain the objection. That may be stricken. 

You were with the defendant and somebody else. 

THE WITNESS: Yes, sir. 


* * * * * * 


Q. Who was with you before you met the defendant? A. Richard 


Provo and Dolores Diggs. 

Q. Where did you meet the defendant? A. On the corner of 11th 
and M. 

Q. Now, when you met the defendant at the corner of 11th and M, 
then what happened? A. I asked the defendant what about my money 


from the night before? I had seen the defendant the night before. I had 
given him money to buy drugs. 

MR. MARGOLIS: Objection. 

THE COURT: What is the ground of your objection? 

MR. MARGOLIS: This is not material to the-- 

THE COURT: Overruled. 

BY MR. McLAUGHLIN: 

Q. Goahead. Talk loud, Officer, so we can hear you. A. I 
asked the defendant about my money from the night before. I had given 
him money to purchase drugs for me and he failed to deliver the drugs. 

So he told me that he got burned, meaning somebody had taken money from 
him and he would straighten me later, meaning he would give me my 
money back later. 

So he told me if I cared to take another chance with him that he 
would cop for me, meaning he would buy some drugs for me, saying he 
could. 

So, I gave him $6.00. He told me to wait down in front of his home; 
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that is where he was staying at that time, I guess, 1111 M Street, North- 
west. 

He said he was going to catch a cab and to wait down there for him 
until he got back. | 

So, I gave him $6, I think the other fellow with : me, Provo, I think 
he gave him some money, also. ! 

So we walked down to the corner of 1111 M ul and sat ona 
bench, waiting until he came back. He came back shertly and he gave me 
four capsules of a white powder. 

Q. At the time you gave him the money--at the time that he gave 
you the four white capsules, four capsules containing a white powder, did 
you give him any order form issued by the Secretary of the Treasury for 
the purchase of narcotics? A. No, sir, I did not. 

* * ae * 

THE COURT: No stamped package ? 

THE WITNESS: No, sir. 

BY MR. McLAUGHLIN: | 

Q. I show you government exhibit marked for identification No. 1, 
Officer, and ask you if you can identify that? A. Yes, sir, this is the 
envelope I marked and initialed. | 

Q. And that is the envelope that you did what with? A. This is 
the envelope that I put the four capsules in. 

Q. And what four capsules--the four capsules that you got in that 
envelope, where did you get the four capsules that you put in that envelope ? 
A. From the defendant. ! 

Q. At the time that the defendant gave you the four capsules con- 

taining a white powder, did they contain any government stamps of 
any kind on them? A. No, sir, they did not. | 

* * * * * * 


Q. Now, after September 30, 1956, did there come a time when 


you saw the defendant again after that date? A. Yes, sir, about the 
first week in October I saw the defendant again. | 
Q. Can you recall the date that you saw the defendant in October 
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of 1956? A. It was about the 4th of October. 

Q. Tell us under what circumstances you saw the defendant on 
October 4, 1956? A. This time I was walking down the street I walked 
up to the corner of 11th and M. 

Q. Was there anyone with you at that time? A. I was alone this 
time. The defendant and another fellow by the name of Preston Jenkins 
and Dolores Diggs, they were already on the corner. So I walked up and 
Dolores asked me, she told me that the defendant-- 

THE COURT: You can't tell what she told you. What happened? 

THE WITNESS: Well-- 

BY MR. McLAUGHLIN: 

Q. Was the defendant there at that time that you had the conversa- 
tion with Dolores? A. Yes, sir, the defendant was there at the time. 

Q. Go ahead. Tell us what was said, what she told you. A. Well, 
she told me the defendant needed some money. 

MR. MARGOLIS: Your Honor, I object. 

THE COURT: I will sustain the objection. 

BY MR. McLAUGHLIN: 

Q. Now, after she told you--then Dolores told you something ? 

A. That is right, she told me something. 

| Q. After Dolores told you that did the defendant make any re- 
sponse or respond to what Dolores had told you? A. No, after she 
finished talking-- 

MR. MARGOLIS: Objection. 

THE COURT: I want what he did. That is all right. What did the 
defendant do there on the date of October 4? 

THE WITNESS: I walked over to the defendant and we had a con- 


versation. Again I asked him if he had my money from the previous 


time. 

He again told me that he didn't have the money but he would 
straighten me as soon as he got the money. He needed money to get a 
supply of dope. 

MR. MARGOLIS: Objection, your Honor. 
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THE COURT: Wait a minute. Did he say that to you ? 

THE WITNESS: That is what he said, he needed some money to 
get a supply of dope, to get him a supply. 

THE COURT: What is the ground of your objection? 
MR. MARGOLIS: Iam sorry. I did not understand the witness’ 
testimony. | 

THE COURT: Allright, after he told you that, what happened ? 

THE WITNESS: Well, I asked him again I kept trying to get the 
money from him for the other time. He told me he would give me that 
money later but he could get some dope for me now. i 

So he asked me how many capsules did I want. I told him 7. Sol 
gave him $10. 50. : 

At this time Preston and Dolores, they walked on down the street. 

He told me to hang around the corner at 11th and M until he came 
back. : 

BY MR. McLAUGHLIN: : 
Q. Face this way when you talk. A. Sol hung around the corner 
until 12 o'clock midnight or shortly thereafter. He came back and again 
he counted me out six capsules. I asked him what happened to the other 
one. He told me he had to pay the cab fare both ways. 

Again I asked him shouldn't I get 7 because I had given him $10. 50 
to get 7? : 
He said he paid the cab both ways. He wasn't trying to beat me 
out of anything. That as soon as he got some money, as soon as he got 
back on his feet, he was going to straighten me out. He also told me 
that any time I wanted some stuff, that I could see him, that he was 
always straight. ; 

x * * * * * 

Q. Either at the time you gave him the money, : the $10. 50 or the 
time that he gave you the six capsules, did you give him any order form 

issued by the Secretary of the Treasury for the purchase of such 
narcotics? A. No, sir, I did not. : 

Q. I show you Government Exhibit marked for identification No. 2 
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and ask you if you can identify that, officer ? 
* x Sd a * % 
A. The envelope that I placed the white powder in and marked and 
initialed it. 
(A small brown envelope containing 6 capsules 
was marked Government Exhibit No. 2.) 


* * * * 2 * 

Q. Did they contain any government stamp of any kind on them ? 
A. No, sir, they did not. 

* * aK * * * 

MR. MARGOLIS: Your Honor, may I approach the bench? 

(at the bench:) 

MR. MARGOLIS: I have a subpoena outstanding calling for state- 
ments or notes made by this officer. I would like to get the statements, 
the notes, at this time. 

THE COURT: Has he got any? 

MR. McLAUGHLIN: No written statement, signed statement by 
him, Your Honor. 

THE COURT: Have you got any notes you made of these transac- 
tions ? 

MR. McLAUGHLIN: He is not entitled to notes. 

THE COURT: Don't worry about it. 

THE WITNESS: Not with me, sir. 

THE COURT: Do you have them in the precinct ? 

THE WITNESS: I have them in the folder. 

THE COURT: You want them, is that right? 

MR. MARGOLIS: Yes, Your Honor. 

MR. McLAUGHLIN: If your Honor please, I let this defendant 
read the report that we have, or this attorney-- 

MR. MARGOLIS: Motion for bill of particulars. 

MR. McLAUGHLIN: I am going to stick to the rules of evidence 
is this particular case. 
| Out of the goodness of my heart I let him read the whole jacket. 











' 15 


| 22 
— 23 


23 | 

THE COURT: What more do you want if you saw the whole jacket ? 

MR. MARGOLIS: That jacket doesn't contain the F.B.I. report. 

THE COURT: Go get your notes. Let me see them. 

MR. MARGOLIS: I might say that the subpoena, which no motion 
has ever been made to quash, has been outstanding. : 

THE COURT: Of course it is not going to do you any good to call 
for the notes and then not use them, you know. : 

MR. MARGOLIS: I would like to inspect them. 

The other documents called for were statements’ by officers--well, 
all statements made in connection with this case by Officers Longo or-- 

MR. McLAUGHLIN: I have no signed statements by them. 

THE COURT: He showed you the file, he said. © 

MR. MARGOLIS: But the file, your Honor, only contained a writ- 
ten report. 

THE COURT: That is all you have, what is in the file. 

MR. McLAUGHLIN: That is all I have. | 

THE COURT: He can't give you anything he hasn't got. 

MR. MARGOLIS: If they don't exist, of course they can't. I just 
wanted to be sure they did not exist. 

(In open court. ) 

THE COURT: Have you seen these ? 

MR. McLAUGHLIN: I will show them to him. 

CROSS EXAMINATION 

BY MR. MARGOLIS: 

Q. Officer Scipio, when did you first join the Metropolitan Police 
Force? A. September 10, 1956. : 

* * * * + * 

Q. Now, after you made that purchase on September 30, did you 
make a written report of it? A. Yes. That is the written report some- 
thing similar to that one. : 

Q. How soon after that? A. I usually make them the day I turn 
the evidence over. So I made it before 11:30. I usually made them by 
11:30, so that is about the time I made them. 
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Q. In fact, did you make this one before 11:30 the next day? 

A. I usually type them up from my notes the next day. If I get off at 
12 midnight, I type them up that morning and turn them over that day at 
11:30. 

* * * * * * 

Q. Where did you turn over the narcotics that you obtained on 
September 30 to Officer Didone, where were you? A. At the monument 
grounds. 

Q. Isn't it a fact that you made a written report and that you 


turned them over at police headquarters? A. No, I never. I don't 


think I have ever written anything about turning any narcotics over 
at police headquarters. 

* * * * 2 * 

Before you came in here to testify, did you review your notes? 
A. Sure, I always do. 

Q. Do you have any independent recollection of this transaction 
other than what is written there? A. Yes, I do. 

Q. These notes just stimulate your memory, is that correct? 

A. They help me to remember, yes, sir. 

a * Me * * cd 

Q. Isn't it a fact that there was a considerable ground fog in 
Washington? A. I don't know. 

Q. Does that help you recall anything? A. No, it doesn't. 

*K * xe a * * 

Q. Now, you said that you remembered quite well these events ? 
A. On these two particular dates. 

Q. On these two particular dates? A. Ido. 

Q. Apart from your notes? A. I don't remember whether it was 
raining or anything like that. I remember what happened between the 
defendant and myself. 

* * * * * * 

Q. When did you file your complaint against the defendant ? 

A. The fifth of December, I think it was. 
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Q. And in that complaint, do you refer to both the September 30th 
transaction and the October 4th transaction? A. I think it was just the 
first. : 
Q. Your answer is you think it was only the first? A. I don't 
know. | 
Q. Is it possible that it was only one transaction referred to in 
that complaint? A. It is possible. : 
Q. I show you this document and ask you whether this is your 
signature? A. Yes, it is. 
Q. Is this the complaint that you filed against the defendant in 
this case? A. This is the one. ! 
Q. And how many transactions or offenses eh it refer to? 
A. One. : 
Q. And which one is that? A. The one of September 30. 
* * %* x * a 
THOMAS DIDONE, JR. | 
was called as a witness by counsel for the Plaintiff and roe been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: : 
Bs * K * * 5 
Q. I show you Government Exhibit marked for identification No. 1 
and ask you if you can identify that? A. Yes, sir, I can. 
Q. You identify government exhibit marked for identification No. 1 
as what? A. Asa small cream colored envelope that Officer Scipio 
gave to me about 11:30 a.m. October 1, 1956. | 


| 
* * * * * * 
| 


Q. I show you government Exhibit marked for identification 1-A 
and ask you what you did if anything with government exhibit for identi- 
fication 1-A? A. I performed the field test, I then sealed the small 
envelope and placed the four capsules back inside. Then I placed it 


into a larger Treasury Department envelope which I have before me now. 
* Ac * cd * sa 
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Q. And, after you did that, who in turn did you turn Government 
Exhibit 1-A over to? A. Well, I kept it in the office safe until October 

2nd, when I personally delivered it to the chemist James L. 
Young for analysis. 

* ba * * 

CROSS EXAMINATION 
BY MR. MARGOLIS: 

* x * * * * 

Q. Had Dolores Diggs worked under your supervision for some- 
time prior to Officer Scipio's reporting for duty? A. Well, by working, 
do you mean--well, she did give us information prior to that, but prior 
to that, she had not done any physical work in the respect that she did 
not, as we say, go with an undercover man, cut an undercover man in, 
but she did give us information prior to that. 

Q. Was she paid for that information? A. Yes, sir. 

Q. How much did you pay her? A. Well, it varied on the amount 
of work that she did. If she contributed a lot of her time on certain in- 
vestigations, we would pay her more. If she contributed a smallamount 
of her time, the payment would be less. 

Q. Did you pay her by the hour? A. No, sir, she wasn't paid any 
definite sum by the hour. 

_ Q. Did you pay her yourself directly? A. She was paid with 


Metropolitan Police Department advance funds. She was paid sometimes 


by Officer Scipio, sometimes by myself, sometimes by Officer Longo, 
and when Officer Scipio paid her; a good deal of the time he paid her 
various amounts at our instructions. 

Q. When you paid her, Officer, did you obtain a receipt for the 
money that you gave her? A. We had various receipts that she did sign 
to account for the money that we gave her. We, in turn put in a voucher 
to the Chief of Police and that money was given back to us. We havea 
rotating fund, more or less. We have a certain amount to conduct in- 
vestigations with and when we spend that money, we place in vouchers 
and those vouchers--are sent to the Chief and the moneys come back. 
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Q. When Officer Scipio reported for duty on September 25, I be- 
lieve you said-- A. Or thereabouts. | 

Q. Did you provide him with some advance funds ? A. Yes, sir, 
he was provided with advance funds. 

Q. Do you recall how much you gave him? A. Ofthand, I don't 
know exactly how much he was given, but he was given rontinuously. He 
was kept in advance funds. 

Q. Officer Scipio, did he have to signa concise for the money which 
he received? A. He had to account to either me or Officer Longo for any 
money he did expend, yes, sir. ) 

Q. Did he account in writing? A. The accounting was made--it 

was in typewritten form and I don't recall whether exactly in writ- 
ing. I know we typed a good deal of the form but all of the expenses, in- 
cluding his minor expenses, were accounted for. Like telephone calls 
and street car or transportation, all that was accounted for and is in 


the vouchers, yes, sir. 7 

Q. He would sign the voucher when he accounted for it, is that 
correct? A. There were various types of vouchers. A certain type of 
voucher that is used for the money expended on purchases. There isa 
form that we type up where we add the various amounts he spends on in- 
cidental expenditures, and then separate forms and then all of it is 
compiled into a master voucher which goes to the chief of police. 

Q. Now, prior to September 30, 1956, did you know the defendant ? 
A. Prior to when, sir? 

Q. September 30, 1956? A. Through my duties as an officer on 
the Narcotics Squad I had seen the defendant. 7 

Q. You had seen the defendant? A. Yes, sir. | 

Q. By what name did you know him? A. Duke. 

Q. Just Duke? A. And Albert Harmon, yes, sir, I knew his full 
name. | 

Q. Was Duke a common nickname among certain people in Wash- 
ington? A. Well, I would not say it was common. It is used by other 
people. There are other people called Duke but I would not say it was 
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common. 
Q. Do you know a Duke Baskerville? A. Yes, Lewis Baskerville. 
I believe he is called Duke, yes, sir. 
Q. Could you describe Louis Baskerville? A. To the best of my 
recollection, Louis Baskerville is short, a small individual. I don't 


recall exactly. I would say he is about 5-6 or 5-7, weighs about 125- 


30 pounds, to the best of my recollection. 

Q. About the defendant's height? A. No; I would say the defendant 
might be a little taller. 

Q. Isn't it a fact that Duke Baskerville wore a mustache ? 
A. I don't recall whether he did or not. 

* aK ux * 5 oe 

Q. Did Officer Scipio periodically make any written reports to 
you about his activities? A. By written, I take it you do mean type- 
written ? 

Q. Either? A. Yes, sir, he did, yes, sir. 

Q. And what were they, in typewritten form? A. As far as Ican 
remember, just all the time they were in typewritten form. 

Q. Did he make these daily as he reported in? A. Yes. I don't 
recall whether he made them every day daily, but they were fairly daily. 
os bd x oe * * 

DANTE A, LONGO 
was Called as a witness by covnsel for the Government and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

a x * *x aK *e 

Q. And you identify government for identification No. 2 as what? 
A. As the same small cream colored envelope which officer Scipio 
handed to me about 11:30 a.m., on October 5, while at the Washington, 
D.C. Monument grounds. At that time the envelope contained six cap- 


sules each containing a white powder. 
ac *K * 
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Q. And you identify government. exhibit 2-A as what ? A. As the 
Treasury Department evidence envelope in which I placed the smaller 
cream-colored envelope and the six capsules into. I put the defendant's 
name and the time and the date and my name on this envelope and I 
sealed it by placing the lid and the lock which interlocks as soon as you 
place it into it and I put that in the office safe and on October 8, I de- 
livered it to the U.S. chemist for analysis. i 

* * * * . me 

Q. You say you turned government 2-A containing government 
No. 2 over to whom? A. To Dr. Young. 

CROSS EXAMINATION 
BY MR. MARGOLIS: 

Q. How long have you been with the Narcotics Seaaae A. Oh, 
about four years, sir. ! 

Q. During your period of duty, have you ever had reason to know 
a man by the name of Louis Baskerville? A. Yes, sir. 

Q. Does he go by a nickname? A. I believe so, he does, yes, sir. 

Q. What is that nickname? A. I believe he has a couple of them. 

Q. Does he frequently go around-- A. Louis. ‘Lou. 

Q. Does he frequently go around by the name of Duke? A. Yes, 
sir. They do call him Duke. : 

Q. Can you describe the physical appearance of Louis Basker- 
ville? A. The best of my recollection, he is a very small man. I 
would say about 5 feet 2 or 5-3, about 130 pounds, very dark skinned; a 
large mustache. And I guess he is about 24 or 25 years old. That is 
the best of my recollection. i 

* * * * * * 
JAMES L. YOUNG 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: | 
* K * * * * 


MR. MARGOLIS: I will waive his qualifications. 
* * * * * * 
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Q. And what did Government exhibit 1 contain? A. Government 
exhibit 1 contained four gelatine capsules containing a white powder and 
on analysis, the white powder proved to be heroin hydrochloride, a nar- 
cotic drug, and derivative of opium: Milk sugar and corn starch, and 
the net weight of the contents of the four capsules which were individually 
analyzed, was 4 grains. 

Q. Did you say that heroin is a derivative of opium? A. Yes, it 
is. 

* a a * * x 

Q. What did Government exhibit 2 contain? A. Government 
Exhibit 2 contained six gelatine capsules, containing a white powder and 
on analysis of the white powder, it proved to be a mixture of heroin hy- 
drochloride, quinine hydrochloride and milk sugar and the net weight of 
the contents of the six capsules was 6.7 grains. 

Q. Would you say that heroin was a derivative of opium? A. Yes 
it is. 

THE COURT: Heroin is a narcotic? 

THE WITNESS: Yes, sir, it is; a narcotic drug. 

% ae * ak x * 

MR. McLAUGHLIN: Your Honor, at this time the Government 
would like to offer Dolores Diggs who I understand is down in the cell 
block. She is available if the defendant wants to call her. 

With that, the Government will offer in evidence, your Honor, 
governments exhibit 1, 1-A and 2 and 2-A and rest its case. 

THE COURT: Very well. 

MR. MARGOLIS: Your Honor, I have a motion I would like to 


make. May I approach the Bench? 
(At the Bench. ) 
MR. MARGOLIS: The motion, your Honor, is for judgment of 
acquittal on the grounds the defendant in this case was never identified 


by Officer Scipio as the man from whom he bought the narcotics. AsI 
recall the testimony yesterday--I don't believe Mr. McLaughlin asked 
him, is this the man from whom you got it? The only testimony was, I 


e 
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met this man, Duke and he proceeded to describe the things but he never 
said this is the man. 

THE COURT: I thought he identified him. Get the testimony. 

(The record was read. ) | 

THE COURT: There is one defendant in this case. 

MR. MARGOLIS: Later in the cross-examination I asked him how 
did you learn? Did you know it at the time? He was introduced to him 
as Duke. I said, How did you ever learn the name; " said Dolores told 
me the name of the man. : 

THE COURT: But he testified from the stand that he bought from 
the defendant. Who is the defendant? Anybody else here but Harmon ? 

MR. MARGOLIS: I believe, your Honor, that he was required-- 

THE COURT: What do you want him to take the stand and point 
him out? Is that what you want to do? 

MR. MARGOLIS: In every case I have ever heard of, the United 

56 States Attorney asked, is this the man you bough the drugs from 
and the answer was yes. 

THE COURT: Put the policeman back on the stand. 

MR. MARGOLIS: Iam sorry, your Honor. He has closed his 
case. : 

THE COURT: Iam opening it again. 

* * * * * * 

RUDOLPH SCIPIO : 

a witness previously sworn, was recalled and testified further as follows: 
DIRECT EXAMINATION | 
BY MR. McLAUGHLIN: ! 

Q. Officer Scipio, in your testimony yesterday you referred to 
making purchases, I believe, on October 5 and September 30 of 1956, of 
narcotics on those two dates; is that right? A. That is correct. 

THE COURT: Wait a minute. You said the 4th, ! did you not? 

THE WITNESS: About 12:05, that would be the 5th. 

THE COURT: You mean after midnight on the ath, all right. 


57-58 THE WITNESS: Yes, sir. 
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BY MR. McLAUGHLIN: 

Q. Now, you refer to purchasing them from the defendant. Who 
do you mean by the defendant? Do you see him in the courtroom here 
today? A. Yes, sir, Ido. 

Q. Allright. Will you point at him, please? 

MR. MARGOLIS: Objection, your Honor. 

THE COURT: Do you object to it? 

MR. MARGOLIS: I object to calling the officer back to the stand. 

THE COURT: Oh, I have already ruled on that. 

BY MR. McLAUGHLIN: 

Q. All right, will you point at the man that you referred to as 
making the purchases on September 30 and October 5, 1956? A. (Point- 
ing) Albert Harmon. 

Q. What? A. Albert Harmon, the nickname is Duke. 

THE COURT: Where is he? 

THE WITNESS: (Pointing). 

BY MR. McLAUGHLIN: 

Q. How is he dressed? A. Gray sweater, light blue shirt. 

MR. McLAUGHLIN: May the record show he has identified the 

defendant. 

THE COURT: Very well. 

* * * * * x 

MR. MARGOLIS: I would like the record to show that even though 
permission to cross-examine is granted, I am not waiving my objection 
to the recalling of the officer to the stand. 

* * * * 

CROSS EXAMINATION 
BY MR. MARGOLIS: 

* * x * * * 

Q. Isn't it a fact that after the October 5 transaction, when you 

made a note that you had bought narcotics from a person named Albert 


Harmon, that you never approached the defendant again to buy any 
narcotics? A. No, I didn't, because I was instructed at that time I got 








62 


63 


64 


33 
two buys off a peddler, there wasn't any need to make any more pur- 
chases, and each time I met him, I would do everything in my power to 
avoid making any purchases from him. : 
* * * * # * 
RICHARD PROVO 
was called as a witness by counsel for defendant and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIS: : 
Would you state your name? A. Richard Provo. 
What is your address? A. 253-14th Place Northeast. 
Do you live there with your family? A. Yes, sir. 
Are you married? A. No, sir. 
- Who do you live with? A. My mother and sister-in-law. 
Q. Calling your attention to the month of September, 1956, were 


2H LOO 


you employed during that month? A. Yes, sir. : 
Q. What was the place of your employment ? A. H & M Trucking 
Company. | 
Q. What was the nature of your job? A. I i a truck driver for 
furniture and appliances. : 
Q. When did you leave the H & M Truck Company? A. It was 
around October, I think. | 
Q The latter part of October? A. Yes, sir, if I am not mistaken. 
Q. Since that time have you been employed ? A. I have been doing 
day work and thinks like that. 
Q. In what capacity? A. Laborer. 
Laborer? A. Yes, sir. 
Day laborer? A. Yes, sir. 


What is the main group with which you sang? A. King Bee. 


Q 

Q | 

Q. Have you also been employed as a singer ? A. Yes, sir. 
Q 

Q 


Did you record records? A. Yes, sir. : 
Q. When was the last time you recorded a record? A. Last 
Thursday. | 
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Q. Were you paid for that? A. Royalties. We get paid when 
royalties and the record comes out. 

Q. Calling your attention to Sunday night, September 30, were you 
in the presence, in the company of Rudolph Scipio? A. Yes, sir. Me 
and him--him, myself and a girl named Dolores Diggs walked down M 
Street because Dolores asked me to walk down there with her and so I 
asked her what she was doing-- 

THE COURT: Wait a minute. I can't understand what you are 
saying. You walked down with Scipio and Diggs down M Street ? 

THE WITNESS: Yes, sir. 

THE COURT: And then what happened ? 

THE WITNESS: And I left them down there. 

THE COURT: You left them down there ? 

THE WITNESS: Yes, sir. 

BY MR. MARGOLIS: 
Q. Did you leave them standing on the corner of 11th and M 


Street? A. Yes, sir. 
Q. Do you know the defendant Albert Harmon, the defendant in 
this case? A. Yes, sir, I seen Duke about three times. 


Q. Would you say you are a close friend of his? A. No, sir. 

Q. On the night of September 30, did you see Albert Harmon? 
A. No, sir. 

Q. On the night of September 30 did you purchase any narcotic 
drugs from Albert Harmon? A. No, sir. 

Q. Did you purchase them from anybody? A. No, sir. 

Q. Have you ever used narcotic drugs? A. No, sir. 

MR. MARGOLIS: I have no more questions. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

* * * K * ad 

Q. How long have you known Dolores Diggs? A. Ever since I 
was about 12 years old. 

Q. And is Dolores Diggs a friend of yours? A. Well, she is not 
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exactly what you calla friend. Now she has been a friend. 


> Q. How? A. She is not exactly what you call a friend now; she 
has been a friend. 

| i Q. I don't get that. 

{ THE COURT: She used to be a friend. What broke up the friend- 

ship ? 

THE WITNESS: She started using narcotics. 

| 1K * a ae * * 


Q. All right; now, where did you meet Dolores Diggs on Septem- 
ber 30th of 1956? A. She was down there by the beer garden on O 
Street and she asked me to walk down there with her because Jimmy was 
looking for her and she didn't want to see him. That'is what she told me. 


68 THE COURT: Who is Jimmy ? 
THE WITNESS: That is her other boy friend. 
* * X* * ok * 


THE COURT: You say that was her "other boy friend. '' Who was 
the other one ? : 

THE WITNESS: Her and Albert. I had the understanding that they-- 

THE COURT: Who? : 

THE WITNESS: Her and Albert. 

THE COURT: Albert Harmon? 

THE WITNESS: Yes, sir. 

THE COURT: He was her boy friend? 

THE WITNESS: Yes, sir. : 

* a a x * x 

69 Q. Now, where did you see Officer Scipio? Nn He was up on N 

Street, 1ith and N Street. | 

Q. Was he waiting there when you and Dolores got down there ? 
A. I guess he was. I don't know for sure. : 

Q. Well, was he there when you got there? A. 7 Yes, sir. 


* * * 2 * * 
Q. Allright now. Did Dolores talk to Officer Scipio at that time? 
70 A. I don't know. I didn't pay much attention because I had been 
drinking. | 
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* * * * * * 


Q. Oh, you had been drinking? Were you drunk? A. I was 


pretty tipsy. 
Q. Pretty high? A. Yes, sir. 
* * * oe x cd 


Q. You do not remember everything that happened, is that right ? 


A. Yes, sir. 
* * * # * * 


Q. How long have you known Harmon, the defendant here ? 
A. I don't know him long because I seen him about three times. 

Q. And when you would see him those three times, would he be 
with Dolores? A. I seen him once with Dolores and I seen him by him- 
self a couple of times. 

* * * ss * ¥ 

REDIRECT EXAMINATION 
BY MR. MARGOLIS: 

* * « * Ke 5 a 

Q. Will you answer the question: Have you ever been arrested 
and charged with any crime involving narcotics? A. No, sir. 

Q. Any crime atall? A. No, sir. 

RECROSS EXAMINATION 

ca x x * xe * 

BY MR. MARGOLIS: 

Q. Testimony has been given in this trial that you purchased 
narcotics on the night of September 30 from Albert Harmon. Were you 
ever charged with having narcotics in your possession as a result of 
that purchase? A. No, sir. 

MR. MARGOLIS: That is all. 

ALBERT L. HARMON 
the defendant, called as a witness in his own behalf, having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIS: 
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Will you state your name? A. Albert Lee Harmon. 
You are the defendant in this trial? A. Yes, sir. 
Have you a record of prior convictions ? A. Yes, I have. 
Q. Will you state, briefly, what they are? A. I have one for 
receiving stolen property. I have one for possession of narcotics in 


1951. 
x * * * * * 


20 © 


Q. Have you ever sold narcotics? A. I have er sold narco- 
tics in my life. i 

Q. Calling your attention to the night of September 30, 1956, did 
you on that night sell narcotics to Officer Rudolph Scipio ? A. Ihave 
never sold no narcotics to anyone. : 

Q. Your answer then is no? 

MR. McLAUGHLIN: Just let him testify. | 

THE WITNESS: I would say no because I can't even recollect just 
my whereabouts or anything on September 30. | 

BY MR. MARGOLIS: 

Q. Why can't you recollect your whereabouts on that night ? 
A. I just can't remember. I have been arrested so long and just what 
happened that far back, I just can't remember. ! 

Q. When were you arrested? A. I was arrested October 25. 

Q. Was it in connection with this case? A. No, it wasn't. 

Q. Calling your attention to the night of October 5, or the 4th or 
5th, late in the night on the 4th or early in the morning of the 5th, did 
you on that night sell narcotic drugs to Rudolph Scipio? A. AsIsaid 
before, I have never sold any narcotics. 

Q. You know Dolores Diggs? A. I know her = 

Q. Would you say that she is a girl friend of wyaTey: A. Well, 
at the time, yes. ; 

* * * * * * 

Q. Did an occasion arise when you became unfriendly towards 
her? A. Yes, on one date, I think I recollect it. The latter part of 
September, me and her had an argument and we just broke off. 
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Did you have a fight? A. Yes, it was a fight. 
What was the fight about? A. Well, the fight was over some 


B ‘* 
Where did you live, Albert ? 
I lived at 1113 M Street with my mother. 
With your mother? A. Yes. 
And during the month of September, were you employed? 
A. Well, I didn't have--I wasn't ona pay roll but my mother, she does 
housework and she have different people she works for 6 days a week and 
all those people, they call me different days a week and I works at their 
house like gardening or cleaning windows. 
ok x aK * 
CROSS EXAMINATION 
* * *x 
BY MR. McLAUGHLIN: 
Q. Did you see Dolores Diggs on September 30, 1956? A. I seen 
her one day in that month, the exact day I wouldn't know. 
Q. Did you see the fellow who just testified here, Provo, on that 
day? A. Yes, I seen Provo around that same time. Like I said, I 
don't know him personally, but at this night that me and her had this 


argument, I believe he was around. 
* * * x ok cs 


Q. The night you had the argument when Provo was around, did 
you see Officer Scipio around? A. I can't recall seeing Officer--I can't 


pronounce his name--at any time. 
* * x x * * 


Q. During that time, did you know that she was a drug addict ? 
A. I knew she had been using the stuff. Because she told me herself 
several times she was going to stop. I have never seen her actually 
use stuff lots of times, but I knew she was easing off. 


* * * * 2 * 


Q. Well, now, would you say you were self-supporting or did you 
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depend upon your mother for support? A. Well, my mother, she would 
look out for me with respect to eating if I didn't have any money because 


v 


she understood my problem and several of those people that I had worked 
for, they had been trying to get me a job, quite a few of them said they 
were going to try to get me a job at different places. : 

84 Q. Now, on October 5, did you see Dolores Diggs? A. I couldn't 
say that it was on October 5. I really wouldn't know. 

Q. What? A. I wouldn't know whether it was October 5 or whether 
I seen her October 2nd or when I seen her, because she lived in that same 
street as I lived and I might have passed her or anything. I know several 
times she hollered at me on the street or spoke to me. I don't know 
whether it was the 5th or the 6th. : 
* xe * * * * 
MRS, LEE HOFFMAN : 
was called as a witness by counsel for defendant and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIS: 
Q. Would you state your name, please. A. Mrs. Lee Hoffman. 
Q. Be seated, please. What is your addresses Mrs. Hoffman ? 
A. 3900 16th Street, Northwest. : 

85 Q. Do you know Albert Lee Harmon? A. Yes. His mother is 
my maid and he has worked for me. He cleaned my windows and 
helped with my spring--fall cleaning. | 

Q. Was this during the month of September ? A. I am pretty 
sure it was. ! 

Q. Can you state with certainty that it was ? : I would rather 
hesitate; I think it was. : 

Q. Was it after Labor Day, would that refresh | your recollection ? 


A. Well, I normally do my fall cleaning then, so I believe it was. 
* # * * * * 


THE COURT: That day? He only worked for you one day ? 
THE WITNESS: That is right. | 


« * ae * * * 
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CROSS EXAMINATION 
BY MR. McLAUGHLIN: 
* * * * * * 
Q. Isay you didn't know when he worked for you, isn't that true ? 
A. Not exactly, no, sir. 


* * * * * 


88 OPENING SUMMATION ON BEHALF OF THE GOVERNMENT 

a a * * * cd 

MR. McLAUGHLIN: ..._ . Now, you heard Officer Scipio 
testify under what circumstances he met this defendant. I believe his 
testimony was that he met him about September 29th and he gave him 
some money at that time to buy narcotics; and that the defendant didn't 
buy the narcotics for him but ran out with the money and that when he 
met him on September 30, . 

*K x Re ak 

CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The defendant in 
this case, Albert L. Harmon, is charged in an indictment containing six 
counts, the first three of which are charges against the defendant alleg- 


edly happening on September 30, 1956, out of one transaction; and also, 


in the last three counts, of charges allegedly happening on October 5, 
1956, or rather, allegations of violations of law happening on those dates, 
out of another transaction. There are only two transactions involved in 
this case. 

The first count and the fourth count are similar in character, al- 
leging the same violation except occurring on two different dates. The 
first count alleges that on or about September 30, 1956, within the Dis- 
trict of Columbia, Albert L. Harmon did sell, barter, exchange and give 
away to Rudolph Scipio a narcotic drug, that is, 4 capsules containing a 
mixture totaling about 4. 0 grains of heroin hydrochloride, milk sugar 
and corn starch, without a written order written for that purpose from 
the said Rudolph Scipio as provided by law. 

The fourth count alleges that on or about October 5, 1956, within 
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the District of Columbia, Albert L. Harmon did sell, barter, exchange 
and give away to Rudolph Scipio a narcotic drug, that is, six capsules 
containing a mixture totaling about 6.7 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, not in pursuance of a written 
order written for that purpose from the said Rudolph Scipio as provided 
by law. 

Now, these two violations, alleged violations, are violations of 
Title 26Section 4705a of the United States Code. 

Count 2 alleges that on or about September 30, 1956, within the 
District of Columbia, Albert L. Harmon purchased, : sold, dispensed and 
distributed, not in the original stamped package and not from the origi- 
nal stamped package, a narcotic drug, that is, four capsules containing 
a mixture totaling about 4. 0 grains of heroin hydrochloride, milk sugar 
and corn starch. This is the same heroin hydrochloride which is men- 
tioned in the first count of this indictment, because the first count al- 
leges that there was a sale of 4 grains of heroin hydrochloride, milk 
sugar and corn starch. So this is the same heroin hydrochloride as in 
the first count of the indictment. | 


Now the fifth count of the indictment is a similar count but the 
date is different. : 

The fifth count of the indictment alleges that on or about October 5, 
1956, within the District of Columbia, Albert L. Harmon purchased, 
sold, dispensed and distributed not in the original stamped package and 


not from the original stamped package, a narcotic drug, that is, six 
capsules containing a mixture totaling about 6. 7 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar. This is the same heroin 
hydrochloride which is mentioned in the fourth count of this indictment. 
These two counts allege violations of Title 26, 4704a of the U.S. 
Code. : 
Now the third count alleges, ladies and gentlemen, of the jury, 
that on or about September 30, 1956, within the District of Columbia, 
Albert L. Harmon facilitated the concealment and sale of a narcotic 
drug, that is, four capsules containing a mixture totaling about 4.0 
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grains of heroin hydrochloride, milk sugar and corn starch, after the 
said heroin hydrochloride had been imported, with the knowledge of 
Albert L. Harmon, into the United States contrary to law. This is the 


same heroin hydrochloride which is mentioned in the first and second 


counts of this indictment. 

The sixth count is similar except that the date is different. It 
alleges that on or about October 5, 1956, within the District of Columbia, 
Albert L. Harmon facilitated the concealment and sale of a narcotic 

drug, that is, six capsules containing a mixture totaling about 6. 7 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, 
after the said heroin hydrochloride had been imported, with the knowl- 
edge of Albert L. Harmon, into the United States contrary to law. This 


‘is the same heroin hydrochloride which is mentioned in the fourth and 


fifth counts of this indictment. 

Counts 3 and 6, ladies and gentlemen of the jury, allege a viola- 
tion of Section 174 of Title 21 of the U.S. Code. 

Now this paper that I just read to you, as you know, is the indict- 
ment in the case. It is not evidence in the case and is not to be con- 
sidered by you as evidence in the case. It contains merely the charges 
or allegations that are placed by the government against the defendant 
each material part of which must be proved and proved beyond a reas- 
onable doubt. The fact that a person has been charged with a crime is 
no evidence that he committed the crime. So you are not to consider 
this paper as evidence in this case. 

This defendant is presumed to be innocent and that presumption 
abides with him throughout the progress of the trial until such time as 
it is overcome by evidence establishing his guilt beyond a reasonable 
doubt. The burden is upon the government always to prove a defendant 


guilty beyond a reasonable doubt. 

In this connection, you are instructed that a reasonable doubt is 
such a doubt as would leave a juror's mind, after a careful and candid 
investigation of all the facts and circumstances, so undecided that he 
_ cannot say he has an abiding conviction of the defendant's guilt, or such 
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a doubt as, in the graver and more important transactions of life, would 


cause an ordinary and prudent person to hesitate and pause. 

The law does not require that the Government prove a crime toa 
mathematical or absolute certainty. The Government has met its bur- 
den if it proves a defendant guilty to a moral certainty or, as it is stated, 
proves a defendant guilty beyond a reasonable doubt. It does not mean 
that the government must have to prove a defendant guilty beyond all 
doubt whatsoever. It is merely beyond a reasonable doubt and a reason- 
able doubt is a doubt based on reason. It is predicated on reason. It is 
a doubt for which you may assign a reason. It is something substantial 
rather than something that is shadowy or speculative or something of 
conjecture. 

So that this doubt that I speak of may arise not ont from evidence 
produced but also from lack of evidence, because the law does not impose 
upon the defendant the duty of producing any evidence. The burden being 

upon the prosecution to prove the accused guilty beyond a reason- 
able doubt of every essential element of the crime charged, the defend- 
ant has the right to rely upon the failure of the ca ots to establish 
the offense beyond a reasonable doubt. : 

As counsel told you, a defendant does not have to take the witness 
stand, and failure of the defendant to take the witness stand cannot be 
considered by the jury in any respect whatsoever in this case. In this 
case, he chose to take the stand. If, after an impartial comparison 
and consideration of all the evidence, you can candidly say to yourselves 
that you are just not satisfied that the defendant is guilty, then you have 
a reasonable doubt and under those circumstances, it would be your 
duty under the law to return a verdict of not guilty. | 

On the other hand, if, after such comparison and such considera- 
tion of all the evidence as you have heard it from the witness stand, you 
can truthfully say that you have an abiding conviction of the defendant's 
guilt such as you would be willing to act upon in the more important 
matters in your own affairs, then you have no reasonable doubt and 
under those circumstances it would be your duty under the law to return 
a verdict of guilty. : 
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As you know, ladies and gentlemen of the jury, your verdict must 
represent the considered judgment of each juror. In order to returna 
verdict, it is necessary that each juror agree thereto. In other words, 
your verdict must be unanimous. 

It is your duty as jurors to consult with one another and to deliber- 
ate with a view to reaching an agreement. If you can do so without doing 
violence to your individual judgment. Each of you must decide the case 


for yourself, but do so only after a consideration of the evidence with 


your fellow jurors. In the course of your deliberations, do not hesitate 
to change an opinion when convinced that it is erroneous but do not sur- 


render your honest convictions as to the weight or effect of evidence 


‘solely because of the opinion of other jurors or for the purpose of re- 


turning a verdict. As you know, you are the sole judges of the facts in 
this case and in this respect the Court cannot be of any assistance to you 
whatsoever. It is for you to decide the weight that you will give the evi- 
dence as you have heard it from the witness stand and you should weigh 
carefully every fact and circumstance which has been submitted to you 
for your consideration. In judging the evidence, you must necessarily 
evaluate the testimony of individual witnesses, only thus can you deter- 


‘mine the truth and of course it is the truth that you must seek. There- 


fore, bring to this task your own judgment of human nature, your 
ability to judge men, their source of knowledge, their intelligence, their 


-motives, their intentions, so that you may discern the real character 


behind the spoken word and measure its truth and accuracy. 
As you know, you are the ones that pass upon the credibility of the 


_ witnesses and in this connection you have a right to consider the manner 


of testifying when the witness was on the witness stand, whether the wit- 
ness was evasive, whether there was a tendency to distort, whether the 
witness was frank and candid in his testimony, whether the witness was 
contradicted on material facts, whether the witness had an interest in 
the outcome of the trial; whether the witness impressed you as a truth- 
telling individual; whether the witness impressed you as a person having 
an accurate memory and recollection, and you may also consider 

the probability or improbability of the testimony as told 
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by a particular witness and its harmony or its incongruity with other 
testimony in the case that you do find established beyond a reasonable 
doubt. : 
You are also instructed that, if you believe from the evidence any 
witness intentionally testified falsely concerning any material fact 
about which the witness could not reasonably have been mistaken, then 
you are at liberty to disregard all the testimony of that witness or 
accept such part of the testimony as you deem worthy of belief. 

Now, as I told you, ladies and gentlemen of the jury, this is an 
indictment on six counts, and they allege violations of the Harrison 
Narcotic Act and the Jones-Miller Act, the latter act also being known 
as the Narcotic Drug Export and Import Act. | 

Both of these acts, ladies and gentlemen of the jury, were passed 
primarily for revenue purposes, Congress, also, however, having the 
intent or the purpose in their passage, of suppressing the social evil of 
drug addiction and preventing unrestrained and illicit traffic in narcotic 
drugs. : 

The Harrison Narcotic Act provides for a tax to be levied or 
rather imposed, I should say, upon narcotic drugs produced in or 
imported into the United States and sold or removed for consumption 
or sale. It is further provided that the tax shall be paid by the impor- 
ter, manufacturer, producer or compounder and its payment shall 


be shown by appropriate stamps provided by the Secretary of the Trea- 





sury or his delegate, these stamps being required to be affixed to the 








bottle or container so as to securely seal the stopper, covering or 
wrapper, as the case may be. 

Now, counts 2 and 5, ladies and gentlemen of the jury, allege 
violations of Section 4704a of Title 26 of the United States Code, which 

provides that it shall be unlawful for any person to purchase, 
sell, dispense or distribute narcotic drugs except in the original 
stamped package or from the original stamped package. _ This Act 
also provides that the absence of appropriate tax-paid stamps for 


narcotic drugs shall be prima facie evidence of a violation of this 
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subsection by the person in whose possession the same may be found. 

Prima facie, ladies and gentlemen of the jury, of course, merely 
means first appearing or first blush. It is not a conclusive presump- 
tion. It may be rebutted. It is a presumption of fact and not one of 
law. In other words, the law says that the absence of the tax-paid 
stamps raises a presumption of unlawful purchase or sale and this 
presumption, unexplained, would support a verdict of guilty. But, 
as I say, it is only a presumption of fact and not a presumption of 
law. It is to be considered by you together with all the other facts and 
only as a fact for the purpose of determining whether the allegations 
made in counts 2 and 5 have been proved beyond a reasonable doubt. 
The Government contends in this case that on September 30 and on 
October 5, the defendant sold a narcotic drug not in the original 
stamped package and not from the original stamped package. 

There has been no question but that heroin hydrochloride is a 
narcotic drug. 

The defendant has denied ever selling a narcotic drug. You are, 
therefore, instructed that if you believe and believe beyond a reason- 
able doubt that on or about September 30, 1956 within the District of 
Columbia Albert L. Harmon sold not in the original stamped package 
and not from the original stamped package a narcotic drug, thatis, 4 
capsules containing a mixture totaling 4 grains of heroin hydrochloride, 
milk sugar and corn starch, it would be your duty under the law to 
return a verdict of guilty under Count 2 of the indictment. If you have 
a reasonable doubt about it or you do not believe that he sold the narcotic 
drug on September 30, 1956, it would be your duty under the law to 
return a verdict of not guilty under the second count. 

You are also instructed, ladies and gentlemen of the jury, that 
if you believe and beyond, beyond a reasonable doubt that on or about 
October 5, 1956, within the District of Columbia, Albert L. Harmon 
sold, not in the original stamped package and not from the original 


stamped package, a narcotic drug, that is, 6 capsules containing 
a mixture totaling about 6.7 grains of heroin hydrochloride, quinine 
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hydrochloride and milk sugar, it will be your duty under the law to 
return a verdict of guilty under the fifth count of the indictment. If 
you have a reasonable doubt about it or you do not believe that the 
defendant Albert L. Harmon sold a narcotic drug on October 5, 1956, 

it would be your duty under the law to return a verdict of not 
guilty under the fifth count of the indictment. : 

Now, the first and fourth counts of the indictment allege viola- 
tions of Section 4705a of Title 26 of the U.S. Code which provides 
that it shall be unlawful for any person to sell, barter, exchange or 
give away narcotic drugs except in pursuance of a written order of the 
person to whom such article is sold, bartered, exchanged or given 
away on a form to be issued in blank for that purpose by the Secretary 
or his delegate, meaning the Secretary of the Treasury. 

The government contends that on September 30, and October 5, 
1956, the defendant Harmon sold a narcotic drug not in pursuance of this 
order form that was to be issued by the Secretary of the Treasury or 
his delegate. The defendant, of course, contends that he is not guilty 
of these allegations, these charges, because he didn't sell any narcotic 
drug at all. | 

You are therefore instructed that if you believe beyond a reason- 
able doubt that on or about September 30, 1956, within the District of 
Columbia, Albert L. Harmon did sell to Rudolph Scipio a narcotic 
drug, that is, 4 capsules containing a mixture totaling 4 grains of 
heroin hydrochloride, milk sugar and corn starch not in pursuance of 
a written order written for that purpose from the said Rudolph Scipio 

as provided by law, it is your duty under the law to return a 
verdict of guilty under Count 1 of the indictment. If you have a reason- 
able doubt about it or you do not believe that the defendant sold to 
Rudolph Scipio a narcotic drug on September 30, it is your duty under 
the law to return a verdict of not guilty under the first count of the 
indictment. : 

You are also instructed, ladies and gentlemen of the jury, that 
if you believe and believe beyond a reasonable doubt that on or about 
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October 5, 1956, within the District of Columbia, Albert L. Harmon 
sold to Rudolph Scipio a narcotic drug, that is, 6 capsules containing 
a mixture totaling about 6. 7 grains of heroin hydrochloride, quinine 
hydrochloride and milk sugar not in pursuance of a written order 
written for that purpose from the said Rudolph Scipio as provided by 
law, it will be your duty under the law to return a verdict of guilty 
under the 4th count of the indictment. 

If you have a reasonable doubt about it or you do not believe 
that on October 5, 1956, that the defendant Harmon sold to Scipio a 
narcotic drug, it will be your duty under the law to return a verdict of 
not guilty under the 4th count of the indictment. 

Now counts 3 and 6 allege violations of Section 174 of Title 21 


of the U.S. Code which provides as follows: 


"Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any Territory under its 
control or jurisdiction contrary to law or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, concealment 
or sale of any such narcotic drug after being imported or brought in 
knowing the same to have been imported or brought into the United 
States contrary to law or conspires to commit any such action in 
violation of the laws of the United States will suffer a certain punish- 
ment. " 

Now the phrase "to facilitate the concealment and sale of nar- 

_ cotic drugs" means just what it says. It means to help and to assist, 
to aid and abet in the concealment and the sale of a narcotic drug. 
You will note in these two counts, that is counts 3 and 6, the Govern- 
ment alleges that the defendant knew or had knowledge that the narcotic 
drugs had been imported into the United States contrary to law. This 
is an essential element of the offense and the duty, therefore, rests 
upon the government in these two counts to prove beyond a reasonable 
doubt (1) that heroin hydrochloride was, in fact, a narcotic drug 
which is not disputed; (2) That it had, in fact, been imported into 
the United States contrary to law; and (3) that the defendant had 
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knowledge of that fact. , 

112 Now these last two elements, ladies and gentlemen of the jury, 
that the heroin hydrochloride had in fact been imported into the 
United States contrary to law and that the defendant had knowledge of 
that fact, would in most instances be impossible to prove. To meet 
that situation, therefore, the Congress passed a second section to 
this particular statute, which provides, "that whenever on trial for 
a violation of this subsection the defendant is shown to have or to 
have had possession of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction, unless the defend- 
ant explains the possession to the satisfaction of the jury. " 

Now, the Government contends that, in Counts 3 and 6, the 
defendant on September 30 and October 5 facilitated the concealment 
and sale of a narcotic drug after that drug had been imported into 
the United States contrary to law and that the defendant knew it. The 
defendant denies this, because he has testified that not only he did 
not sell any narcotic drugs at all, but I don't remember him even 
saying that he had possession of a narcotic drug. So that if he didn't 
have any narcotic drug on him, then, of course, this presumption 
would fall. | 

You are therefore instructed that if you believe, and believe 
beyond a reasonable doubt, that on or about September 30, 1956 

113 within the District of Columbia Albert L. Harmon facilitated the 
concealment and sale of a narcotic drug, that is, 4 capsules contain- 
ing a mixture totaling about 4 grains of heroin hydrochloride and milk 
sugar, corn starch, after the said heroin hydrochloride had been im- 
ported with the knowledge of Albert L. Harmon into the United States 
contrary to law, it will be your duty under the law to return a verdict 
of guilty under the third count of the indictment. __ 

If you have a reasonable doubt about it or you do not believe 
that the defendant Harmon had possession of a narcotic drug on the 
30th of September, then, of course it will be your duty under the law 
to return a verdict of not guilty under the third count of the indictment. 
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You are also instructed that, if you believe and believe beyond 

a reasonable doubt that on or about October 5, 1956 within the Dis- 
trict of Columbia Albert L. Harmon facilitated the concealment and 
_ gale of a narcotic drug, that is, 6 capsules containing a mixture 

totaling about 6. 7 grains of heroin hydrochloride, quinine hydro- 
chloride and milk sugar, after the said heroin hydrochloride had been 
imported with the knowledge of Albert L. Harmon into the United 
States contrary to law, it will be your duty under the law to return 
a verdict of guilty under the 6th count of the indictment. 


If you have a reasonable doubt about it, or you do not believe 
that he did it or you do not believe that he had possession of a 
narcotic drug on the 5th day of October, 1956, it will be your duty 


under the law to return a verdict of not guilty under the sixth count of 
the indictment. 

Now there has been some talk in the case about the use of infor- 
mers. Naturally, as counsel for the Government has told you, if an 
informer has been used--whether he told you this or not, Iam sure 
he meant to imply it--I would have to instruct you that you must 
receive the testimony of an informer with care and caution and must 
scrutinize it very carefully. In this case, however, we do not have 
the testimony of an informer. We have the testimony of Rudolph 
Scipio, who is a member of the Metropolitan Police Department, so 
that I cannot give that instruction. 

There was also introduced into this case the criminal record 
of the defendant Harmon. Now the introduction of that record does 
not mean that because he has been found guilty of violations of law 
in the past that it necessarily follows from that that he must be guilty 
of this one. The only reason for the introduction of a criminal record 
is that it goes to his credibility, and it is for you to decide whether 
or not you would place as much credence in the testimony of a person 
who has been convicted of crimes in the past as you would in the 
testimony of a person who had no convictions at all. So that you are 
not to consider the criminal record as to the guilt or innocence of the 
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ibility of the defendant. 

Now there has been some talk about two "Dukes, "a "Duke" 
Harmon and a 'Duke" Baskerville. Naturally, you have got to be 
satisfied beyond a reasonable doubt that it is this defendant that sold 
the narcotics and not somebody else, because if you have a reason- 
able doubt that it is this person, then you must acquit; if you don't, 
you must convict. ! 

Now there is nothing compliaited in this case. You have heard 
the evidence and you can decide the case only upon the evidence as 
you have heard it from the witness stand. Andas I have cautioned 
jurors previously, you should weigh that evidence, analyze it, sift 
it, separate the evidence that you believe from the evidence that you 
disbelieve, and then after you do that, apply to it the good, sound 
common sense you would in the every-day affairs of your own life. 
If you do that, you will reach a considered judgment. 

As I told you before, your verdict must be unanimous. When 
you reach your jury room, you will select a foreman. When you 
reach your verdict, please notify the marshal. | 

Is there anything else ? 

MR. MARGOLIS: No, sir. : 

* 2K * * | x* ae 

DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant Albert L. Harmon guilty as indicted and that 
is your verdict so say you each and all? 

(The jurors answered in the affirmative. ) 

* * 2 * *x * 

Washington, D. C. 
Friday, March 15, 1957 

Before Judge RICHMOND B. KEECH at 10 a.m. today, on 
defendant's motion for bill of particulars. 

Appearances: 
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For the United States: 
Mr. ARTHUR McLAUGHLIN 
For the defendant: 
Mr. DANIEL H. MARGOLIS 

x a x * a * 

MR. MARGOLIS. May it please the Court, this is a motion 
for a bill of particulars. 

* xe * * a * 

THE COURT: Iam not trying to be supertechnical with you. 

I just want to make sure I understand you. In other words, such 
treatment as he got was because of the fact that he was an addict ? 

MR. MARGOLIS: Yes, Your Honor. 

THE COURT: As distinguished from anything of a psychiatric 
nature. 

MR. MARGOLIS: As I can understand the doctors' reports. 

THE COURT: That is all the information leads you to believe ? 

MR. MARGOLIS: At this point, Your Honor. 

THE COURT: That it was as an addict he was being treated? 

MR. MARGOLIS: That is correct. 

But primarily because of this long passage of time, being 
removed from his place of abode--he lived with his mother--and 
being in jail, he is unable with any degree of specificity to assist 
me in preparing his defense, as to his whereabouts and friends and 
very much about his conditions at all, during the latter part of 
September and early October. He does know he is innocent. 

The motion I have filed here requests really just the elements 
of the Government's case, so that we can tie down the date and the 
time and the place of this offense. 


* o x * * a 


MR. MARGOLIS: My final request is certainly the defendant 


is entitled to have some record made of the information Mr. Mc- 


Laughlin has given me. He hasn't given me quite all of the informa- 
tion, by the way, I have requested. 
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MR. McLAUGHLIN: I will even go so far as here (handing). 
That is all I have. | 

MR. MARGOLIS: Fine. I wasn't accorded this privilege the 
other day. 

MR. McLAUGHLIN. I read it to you. : 

THE COURT: Do you want to withdraw your motion or have 
me deny it? : 

MR. MARGOLIS: I think in order to have it on the record-- 

THE COURT: I will deny your motion. And the record will 
reflect that the United States Attorney has turned over to you in 


toto his complete file, which under any rule I know of isn't required. 
* * * * —- * 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

(1) Did the trial court properly deny appellant’s motion for 
a bill of particulars after the Government had turned over its 
complete file to appellant for his inspection prior to trial? 

(2) Did the trial court act properly by not ordering the 
Government to turn over any written statements of Officer 
Scipio when it clearly appeared that the Government possessed 
no such statements, and it further appeared that the Govern- 
ment had already shown counsel the written police report 
previous to trial? 

(3a) When no objection was made to the venire in the trial 
court, may appellant now for the first time challenge the array 
of jurors? 

(3b) Is the juror’s handbook properly in the record on ap- 
peal when such manual was not in any way incorporated into 
the trial record? 

(3c) If the answers to 3a and 3b are in the affirmative, has 
appellant been prejudiced by the customary procedure fol- 
lowed in the District Court of passing out to jurors, after they 
have qualified for service, a pamphlet briefly outlining the jury 
trial system? 

447258—57 (1) 
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AtBerT L. HARMON, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 18, 1957 a six count indictment was returned 
charging appellant with narcotics violations (J. A. 1). On 
March 1, 1957 he entered a plea of not guilty (J. A. 7). Ap- 
pellant’s motion for a bill of particulars (J. A. 7-9) came on 
for hearing on March 15, 1957. After Government counsel had 
physically turned over his complete file in the case to appel- 
lant’s attorney for his perusal, the court denied the motion 
(J. A. 10, 53). Trial commenced on April 3, 1957, at the con- 
clusion of which the jury returned a verdict of guilty (J. A. 
51). Appellant was sentenced to serve ten years imprisonment 
and to pay a fine of $1,000 (J. A. 16). This appeal follows 
(J. A. 15). 

Police Officer Scipio testified that at about 10:15 p. m. on 
September 30, 1956 he met appellant at the corner of 11th and 
M Streets, Northwest. He had a discussion with appellant 
concerning the money he had given him the previous evening 


(1) 
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for narcotics, and learned from ‘appellant that someone had 
taken the money from him but that he would make it up later 
(J. A. 18). He then gave appellant $6.00 and was told to wait 
in front of appellant’s home at 1111 M Street. Appellant left 
in a cab and returned shortly and gave four capsules to Officer 
Scipio. These capsules contained heroin (Government Ex. 
No. 1) (J. A.30). 

Officer Scipio next met appellant in the same vicinity on 
October 4, 1956, and gave appellant $10.50 and asked for seven 
capsules. Appellant left in a cab and returned shortly after 
midnight ‘and turned over six capsules to the Officer (J. A. 21). 
These capsules contained heroin (Government Ex. No. 2) 
(J. A. 30). 

Appellant testified that he had been previously convicted of 
unlawful possession of narcotics and for receiving stolen prop- 
erty (J. A. 37). He denied ever selling narcotics, and said he 
had never seen Officer Scipio (J. A. 38). 


STATUTES INVOLVED 
Title 21 U.S. C. § 174 provides: 


Same: penalty: evidence——Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addi- 
tion, may be fined not more than $20,000. For a second 
or subsequent offense (as determined under section 7237 
(c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than 
$20,000. 

_ Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
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sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the sat- 
isfaction of the jury. 

For provisions relating to sentencing, probation etc., 
see section 7237 (d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S. C. § 4704 (a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 


Title 26 U.S. C. § 4705 (a)—General requirement provides: ’ 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pursu- 
ance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


SUMMARY OF ARGUMENT 


At the pretrial hearing on appellant’s motion for a bill of 
particulars Government counsel turned over to appellant’s at- 
torney his complete file which contained, inter alia, a written 
report by the officers involved of the events leading up to ‘and 
consummating the crimes charged. Such report completely 
and clearly set out the entire facts relied on by the Govern- 
ment and no other report was shown to be in existence. Thus 
prior to trial appellant was in possession of all reports in the 
possession of or subsequently relied on by the Government. 
Consequently, even though the court denied the motion for a 
bill of particulars, appellant was furnished with all the avail- 
able information requested. 
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During cross-examination of Officer Scipio appellant called 
the court’s attention to his motion for production of any writ- 
ten statement or notes by the officer. The Government made 
it clear that it had no written statement of the officer and knew 
of none. The court did order the production of the Officer’s 
notes and the record indicates that these notes were turned 
over to appellant. Consequently, this is not a case wherein the 
prosecution refused to turn over the written statement of its 
primary witness to the defense. No such statement was shown 
to exist, and certainly was not used or referred to by the wit- 
ness. The matter was not thereafter pursued by appellant, 
and no error resulted from the court’s refusal to order the pro- 
duction of a statement which was not known to be in existence. 

The point appellant seeks to raise concerning the jury hand- 
book is not properly before this Court, it never having been 
raised in the trial court. Furthermore, if the Court should 
consider the handbook, it will be seen that it was completely 
innocuous. The trial court did not, as appellant alleges, “in- 
struct the prospective jurors respecting their duties by means 
of distributing a handbook for jurors.” Any instruction the 
jurors received came in the court’s charge, to which appellant 
voiced no objection. The cursory outline of their general 
duties as contained in the handbook made it amply clear to the 
jurors that they were to follow the instructions of the court on 
the law, and there is absolutely nothing in the manual that 
could in any way prejudice the rights of appellant. 


ARGUMENT 
I 
The motion for a bill of particulars was properly denied 


The substance of appellant’s argument on this point seems 
best summarized by his statement (Br. 14): “It thus appears 
that a defendant in a criminal case was denied even the most 
elementary facts regarding the crimes with which he was 
charged.” A perusal of the record completely belies this state- 
ment. The indictment itself charges, in the first three counts, 
that the first transaction took place on September 30, 1956, 
and involved one Rudolph Scipio. The last three counts 
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charge the same offenses on October 5, 1956, again involving 
Mr. Scipio. The three sections of the code violated are clearly 
set out at the top of the indictment. Further the record shows 
that with respect to the first three counts, the transaction took 
place at about 10:30 p. m. on September 30, 1956, ‘and involved 
$6.00 and four capsules (J. A. 6). However, this entire ques- 
tion is academic since the record clearly shows that Govern- 
ment counsel turned over his entire jacket to appellant’s coun- 
sel for his inspection over two weeks prior to trial. Counsel 
conceded at trial that this jacket contained a written report 
(J. A. 23). The Government had nothing more in its posses- 
sion that it could have turned over to counsel. 

An application for a bill of particulars in a criminal case is 
addressed to the sound discretion of the trial court ‘and will not 
be reversed on appeal unless a clear abuse is shown, as where 
the defendant is taken by surprise or in some other way preju- 
diced. Wong Tai v. United States, 273 U. S. 77, 82 (1927); 
Lucas v. United States, 70 App. D. C. 92, 104 F. 2d 225 (1939) ; 
McMullen v. United States, 68 App. D. C. 302, 96 F. 2d 574 
(1938). As the court said in United States v. Cohen, 145 F. 2d 
82, 92 (2d Cir. 1944), cert. denied, 323 U.S. 799 (1945), the 
denial of a motion for a bill of particulars in a criminal case 
“is seldom if ever reversible error.” Also see Hindman v. 
United States, 292 Fed. 679 (6th Cir. 1923). From the record 
in this case, pretermitting the fact that appellant’s trial ‘attor- 
ney saw the written statement of the police prior to trial, it is 
clear that no prejudice resulted to him from the denial of the 
motion. The time of day when the criminal acts took place or 
the actual location of the sale could not have surprised appel- 
lant nor would the lack of this information have hindered his 
defense. Appellant’s defense was a flat denial of the charges 
so it would have availed him nothing to have known exactly 
where and when the sales or transfers took place. Of course, 
it is the Government’s position that appellant’s attorney had 
all this information prior to trial when he read the indictment 
and the written police report. 

Appellant also ‘argues that the trial court erred in not requir- 
ing inspection of written statements made by Officer Scipio. 
The record is not entirely clear on exactly what was turned 
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over to counsel at trial, but it is clear that everything that the 
Government possessed was given to appellant’s counsel. Dur- 
ing the cross-examination of Officer Scipio counsel approached 
the bench ‘and called the court’s attention to his subpoena 
calling for statements and notes by the officer. When Govern- 
ment counsel stated that there was no written statement other 
than the one previously shown to counsel, counsel then re- 
quested the officer’s notes. Thereupon the court directed the 
officer to go and get his notes. These were apparently shown 
to counsel (J. A. 22-24). That appellant was satisfied with 
this disposition of the matter is apparent from the fact that he 
made no further requests for statements or notes and did not 
raise the point later during trial or in a motion for judgment 
of acquittal or for a new trial. 

Appellant places great reliance upon the Jencks case.’ It is 
the Government’s position that Jencks is not ‘applicable to the 
instant situation but if considered applicable, then we contend 
that the requirements thereof were complied with. Jencks 
held that the prosecution must dismiss its case if (353 U. S. 
at 672): 


_* * * the Government, on the ground of privilege, 

' elects not to comply with an order to produce, for the 
accused’s inspection and for admission in evidence, rele- 

- vant statements or reports in its possession of govern- 
ment witnesses touching the subject matter of their 
testimony at trial. 


The Government did not possess any written statements of 
its witness, Officer Scipio, other than the police report turned 
over to appellant. Also the officer’s notes were shown to ap- 
pellant. The Government never claimed the privilege of 
secrecy concerning anything it possessed material to the 
trial of appellant, but gave him everything it had available. 
It follows that the Jencks case has no application to the present 


situation. Compare Simms v. United States, — U.S. App. 
D. C. — (Nos. 13658-60, decided July 8, 1957.) 
ee eh 


* Jencks v. United States, 353 U. S. 657 (1957). 





\- 


7 
II 


No error resulted from the distribution of the juror’s 
handbook 


Initially the Government would like to make it clear that 
the point concerning the handbook is not properly before this 
Court. The point was never brought to the attention of the 
trial court. It is a nonjurisdictional question which is waived 
if not brought up by way of preliminary motion. F. R. Crim. 
P. 12 (b) (2); see Poliafico v. United States, 237 F. 2d 97, 110 
(6th Cir. 1956). In Gomez v. United States, 245 F. 2d 344, 
346 (5th Cir. 1957), dealing with a contention that one of the 
jurors was not qualified under the applicable state statute, the 
court said, quoting from Ford v. United States, 201 F. 2d 300, 
301 (5th Cir. 1953): 


* * * Where the objection to a juror relates, not to 
actual prejudice or other fundamental incompetence, 
but to a statutory disqualification only, such disquali- 
fication is ordinarily waived by failure to assert it until 
after verdict, even though the facts which constitute the 
disqualification were not previously known to the de- 
fendants. The objection based upon the previous 
felony convictions comes too late after verdict, no 
actual bias or prejudice being shown. (Citations 
omitted.) 


It is also clear that Rule 39, F. R. Crim. P., may not be used to 
supply a record that was never made.* Consequently it is the 
Government’s contention that the question concerning the 
handbook is not properly before this Court. 

Since the Gordon * opinion was handed down in July the local 
juror’s handbook has been inveighed against in this Court by 
several appellants. On October 24, 1957, the Court of Appeals 
for the Seventh Circuit ordered Gordon reheard in banc. It 
was further ordered that supplemental briefs which are to be 
filed be restricted to discussion of the question concerning the 


* Butler v. United States, 88 U. S. App. D. C. 140, 142, 188 F. 2d 24, 26 
€1951). 
* United States v. Gordon, — F. 24 — (7th Cir. 1957). 
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juror’s handbook. Consequently, although the judgment re- 
versing Gordon’s conviction still stands, the court’s dictum 
concerning the handbook is totally without effect at this time. 
In Simms v. United States, supra, appellants filed a motion 
after decision by this Court seeking remand of the case and 
alleged as the basis therefor the juror’s handbook. Gordon 
was cited. After opposition by the Government, this Court 
denied the motion on September 16, 1957. In Perry v. United 
States, No. 14058, appellant made a motion to supplement the 
record on appeal to include the handbook and requested addi- 
tional time to file a supplemental brief discussing the appli- 
cability of the Gordon decision. On October 11, 1957, this 
Court denied the motion. In Accardo v. United States, — 
U. S. App. D. C. — (No. 13691, decided October 25, 1957), 
both the appellant ‘and appellee filed supplemental briefs dis- 
cussing the alleged problem presented by the Gordon case, yet 
the per curiam affirmance does not discuss the point other than 
to say that the matter is not properly before the Court because 
of failure to raise the point in the trial court. Thus from 
Accardo, Simms, and Perry it is certain that the question con- 
cerning the handbook may not be raised for the first time on 
appeal. 

The part of the Gordon decision quoted and relied upon by 
appellant is purely dictum, the case having been reversed be- 
cause of insufficient evidence. Furthermore, the handbook 
there under discussion was an entirely different ‘and distinct 
pamphlet from that used in this jurisdiction. Also it must be 
remembered that in Gordon the defendant challenged the 
venire based on the use of the handbook at the outset in the 
trial court, and because of that the court said the question was 
sufficiently preserved for review. That situation differs vastly 
from raising the point for the first time in the appellate court. 
Appellant’s argument seems to be twofold wherein he alleges 
that the use of the handbook incorrectly instructed the jurors 
on the law and that the use of the pamphlet infringed the 
legislature’s power to establish the qualifications of jurors. 

Appellant argues (Br. 20-21), that the manual does not tell 
the jury “that a defendant charged with a crime is entitled to 
the presumption of innocence or that the burden of proving his 
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guilt beyond ' reasonable doubt is upon the government.” 
Following this statement appellant in a footnote goes on to say 
“Nor was the juror informed that a defendant is not required 
to present any evidence, or that a defendant may, at his option, 
become a witness ‘and that no inference is to be indulged 
against him for his failure to do so.” In answer to these argu- 
ments we respectfully call the Court’s attention to the charge 
given by the lower court. The court told the jurors (J. A. 42- 
43): 


This defendant is presumed to be innocent and that 
presumption abides with him throughout the progress 
of the trial until such time as it is overcome by evidence 
establishing his guilt beyond a reasonable doubt. The 
burden is upon the government always to prove a de- 
fendant guilty beyond a reasonable doubt. 


* * * * * 


* * * The burden being upon the prosecution to prove 
the accused guilty beyond a reasonable doubt of every 
essential element of the crime charged, the defendant 
has the right to rely upon the failure of the prosecution 
to establish the offense beyond a reasonable doubt. 

As counsel told you, a defendant does not have to 
take the witness stand, and failure of the defendant to 
take the witness stand cannot be considered by the jury 
in any respect whatsoever in this case. In this case, he 
chose to take the stand. If, after an impartial com- 
parison and consideration of all the evidence, you can 
candidly say to yourselves that you are just not satisfied 
that the defendant is guilty, then you have'a reasonable 
doubt and under those circumstances, it would be your 
duty under the law to return a verdict of not guilty. 


In the light of the comprehensive charge given the jury it can- 
not be said that they were not correctly ‘and completely in- 
structed on the applicable law. Naturally, it is presumed that 
the jury followed the instructions as given.‘ 


“ Opper v. United States, 348 U.S. 84, 95 (1954). 
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In support of his contention that the use of the handbook is 
an infringement of the legislature’s right to establish the quali- 
fications for jurors, ‘appellant cites People v. Schoos, 399 Iii. 
527, 78 N. E. 2d 245 (1948). There, the trial judge passed out 
@ jury primer that he had written himself and told the jurors 
to read and study it. Prior to selection for service the follow- 
ing day the judge asked the jurors whether they had read the 
primer, and then proceeded to discuss it with them. On appeal 
the only question raised was the propriety of using the primer. 
The court noted that objection had been made in the trial court 
so that the question was preserved for appellate review. In 
reversing the case because of the incorrectness and inaccuraties 
in the primer the Supreme Court of Illinois noted (78 N. E. 2d 
at 251): 


* * * In short, if the administration of the criminal 
law will be improved by using a jury primer for the 
purpose of carrying out the legislative command to 
choose ‘well informed’ jurors, the material included 
should not be of a controversial character and, con- 
versely, should be not only noncontroversial but easily 
assimilated and, so far as humanly possible, free from 
any question with respect to its factual and legal ac- 
curacy. 

In Schoos the court concluded thatthe use of the primer was 
erroneous by “establishing ‘2 new method for the selection of 
jurors.” However, it is apparent that Schoos is limited to the 
particular jury primer there in question. Even assuming that 
the question were properly before this Court, which it is not, 
the Schoos holding and the Gordon dictum are not persuasive 
when applied to the local handbook. 

As pointed out by appellant (Br. 17, fn. 2), the local hand- 
book was distributed “to each juror after he was accepted as a 
qualified petit juror * * *.” (Italicsours.) Obviously, there- 
fore, it cannot be said that the handbook which might have 
been read by some of the jurors below played any part in their 
selection, or set out any qualifications for jurors. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Otiver GASCH, 
United States Attorney. 

Lrewis CARROLL, 
ArtHor J. McLaucHuin, 
E. TILLMAN STIRLING, 

Assistant United States Attorneys. 
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